
Uncler familiar principles of statutory CODStrUCtiOn. the Act must be read to avoid the

constitutional question that would arise if Congress bad authorized the FCC to prohibit LECs

from recovering their actual historical investment. ~~, Rust v. Sullivan. 500 U.S. 173.

190-91 (1991); Ashwancier v. Tennessee Vallev Auth., 297 U.S. 288, 347 (1936) (Brandeis. J..

concurring). Precisely to avoid running afoul of constitutional concerns. where an act of

Congress specifies that a regulated business should be allowed a "just and reasonable" rate, such

language is universally constrUed to require compeDSItion sufficient to meet constitutional

standarcls. ~ u.,.. FPC v. Heme Nannl Gas Co., 320 U.S. 591.595 (1944); _ 11m 1mc.

Cent. Power &t Light Co. v. FERC. 810 F.2d 1168. 1175 (D.C. Cir. 1987) (explaining that

conpessional standard "coiDcides with that of the CoD5titution"). That same coDStrUCtion must

be applied to the 1996 Act - to allow the LECs me opportUnity to recover as much of their

actual. historical invesunem as the market wiD allow. Aid. most cenaiDly. die Act may not be

interpreted to prohibit the States from even copsicleriDg wbecber to allow LEes to recover some

of their unrecovered historical costs.

2. Tbe FCC's rules ualawfallr dear LEes aa opportuDity to recover
their true forwarci-looIdq costs.

The national priem, repne imposed by the FCC is invalid for another independent

reason: it does DOt even allow LEes an opportunity to recover their full forward-Innkjng costs.

The term "cost" in § 252(4)(1) uma'be read to ensure that a LEe is permiued an opportunity

to recOver III of its true costs. tL. Bms. 320 U.S. at S9S; _11m Jmey Cent. Power &

LiIlU. 810 F.2d at 1175. 1D1"d. the Constitution requires that a LEC be permitted to recover

full costs in each sepnem of "its busiDess. It has 10lIl been settled that a reJUlated emerprise

cannot be required to sell a tme of service below cost on me theory that profits from another

aspect of its busineSs - particularly an unregulated line of its busiDess - will compensate for the
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confiscatory rates. _~~. Broop-Scanlon. 251 U.S. at 399 (Holmes. J.); _ ~ Norfolk

& W. By. v. Conl~, 236 U.S. 605.609 (1915) (explaining that a common carrier may not be

required to uanspon a "commodity or class of traffic" at "less than cost").

The rule adopted by the Commission. however, falls woefully shon of meeting the

constitutional standard by failing to allow an incumbent LEe to recover even its true forward-

lQQkipr costS. The FCC bas dictated that a LEC's forwud-looldDg costs must be based not on

the LEC's "enslin, netWork design and teebnololY.· • First Report and Order 1 684. but

ratber on the costS of a hypothetical oetwork: coasaucteel with die ·most efficiem technology...

given the LEC's current wire center locations. Id.. 1685. By iporiDI the teehDolol)' a LEC

may acmally have deployed in favor of a hypothetical most-efficiem alternative. mis rule ensures

that costs will be UDdemated.

In addition. the FCC does DOt allow LECs to recOver their full joiDt aDd ~ouimon costs.

The so-called "reasonable allocation" of forward-lootiDI joiDt IDd common costs, First Report

and Order , 672. that the Commission includes in its priciq rule in fact ensures that a large

portion of LEC's joint IDd common costs will go unrecovered. The FCC determines that it

would be rgsogab1e "to allocate only a relatively small share of COIDDlO1l costS to certain critical

network elements. such as the local loop IDd collocation. that are most difticult for entrants to

replicate,· but that it would be unreasonable to allocate common costs "in inverse proportion to

the sensitivity of demand for the various network elemems and services.· IsL. 1696. In other

words. in more plain Eqlisb, die LEes are free to allocate joint aDd common costs to network

"
elements on whiclt.m wilJ' DOt be able to recover those COlIS (because of tbe availability of

competition for those elements), but are not allowed to allocate sipificaDt common COSts to
. .

those elements on which the LEe bas a lood cbaDce of recoveriDI them in me marketplace.
•
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In reality, the FCC's "reasonable allocation" rule preventS LEes from recovering a large ponion

of their joint and common costs.

n. GTE WR.L SUFFER IRREPARABLE HAlt\! ABSENT A STAY.

If it is allowed to take effect, the Commission's rules will immediately cause irreparable

harm to GTE in at least two material respects. First, they will have an immediate and

irreversible adverse impact on scores of negotiations and binding arbitration proceedings in

which GTE is currently involved pursuant to § 252. Second. by requiring States in such

arbitration proceedings to impose below-cost prices on incumbent LECs. the rules will subsidize

the entry of inefficient carriers and will thereby cause GTE to suffer extensive and irremediable

losses of customers, revenue and goodwill before this Coun can review the Validity of the

Commission's action.

A. The COIIIIIIisIioD's Order WDl ImmedIately DIctate the Terms' of OnaoiD&
VOIUDtary NepdatloDS and State ArbitratioDs.

The Commission's order - and panicularly its pricinl staDdards - will immediately

shon-cin:uit the § 252 nqodations and arbitrations curreDdy under way. By providing a

detailed set of default terms, the order will sweep a host of key issues off the bargaining table.

For example, the Commission''S default pricinl levels will remove vinually any incentive a

requesting carrier may have to uelotiale over price by fixinI a baseline from which bargaining

can move in only ODe direction - down. saMc~ Aft. 19. JDdeed, the Commission bas
.

candidly ackDow1ec11ec1 tbat its rules "may serve as a de facto floor or set of minimum

standards" that clwmel uegotiatiODS', NPRM, Fed. Rei. 18311· 03, at 120 (CC Docket No. 96­

98) (Apr. 19, 1996), aDd.bas declared that "[t]be default proxies we establish will. in most

cases, serve as presumptiVe ceiliDp." First Repon IDd Older 1768. Given me Commission's
,

own predictions, there can be no doubt the rules will have an immediate imp~ on uegOtiatioDS
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and arbitrations by. d.enying GTE an oppol'tUIlity to barJain for prices that are higher than those

dictated by the. Commission. In fact. even before the rulemaking was complete. the mere

expectation that the rules would soon be in place had a marked detrimental effect on the

bargaining process. 1:

The rules' stifling effect will only be aggravated by the Commission's conclusion unc1er

§ 252(i) that requesUna carriers must be granted access to any individual interconnection. service

or network element on the same terms given any other carrier. ~ First Report and Order

, 1314. This radical "most favored nation" requiremem will sttan&1e meaningful aegotiations

by dictating that any concession made by an incumbent LEe as part ef an inteamed aareement

must be automatically available to all requesting carriers without regard to tbe other terms of the

bargain. ~ Mcleod Aft. , 9.

The impact of the Comminion's rules will alsO be funber eucerbatecl by the strict

timetables imposed by the Act. After a carrier requests interconnection with an iDcumbent. that

carrier and the incumbent have only 135 days to Delotiate an agreemem before either party. may

seek binding arbitration. S= § 252(b)(1). Once requested, arbitration must be concluded within

niDe months of the origiDal inte~onnection request. ~ § 252(b)(4)(c). GTE is currently in
-

the midst of negotiaring dozeus of agreements pursuaD1 to § 252(a)(l) in 28 States. McLeod

Aff., Ex. 1. In several instances, the initia1135-day period bas already expired•• jsL; in

others, the 26-day period ctu.rin& which petitions for arbitrations must be rued (160 days

following the start of Delotiations) bas run or will soon run. • jsL.; and in still othen

12 For example, after weeks of serious Del0tiations, a comprebeDsive understaDdin& between
GTE IDd Sprint was sc:utt1ed in pan because it was amicipued that me Commission's proxy
prices would give Sprint more advantaleous terms thaD it could DeJotiate from GTE. ~
McLeod Aft. , 11: .
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arbitrations have already been requested and must be resolved by as early as November 8. 1996.

McLeod Aff., Ex. 2. 13 In those arbitrations, state commissions will be required to impose the

default prices mandated by the Commission unless they can flI"St approve completed cost studies

consistent with the Commission's methods. ~ First Repon and Order 1 619.

Moreover, cenain requesting carriers, such as AT&T, are urging state commissions

simply to impose the FCC's proxy prices on GTE immediately rather than undertaking such

studies. ~ McLeod Aff. 1 14. AT&T, in fact, bas already succeeded in having that position

adopted in the arbitration proceeding between GTE and AT&tT in California. In an oral Nling,

an administrative law judge recently determined that rateS in California will be set using the

FCC's proxies since it would be too inconvenient to wort with actual cost studies in the time

available. Thus, wbile GTE bas already prepared and offered eost data in California, under this

ruling the arbitration will focus instead 0':1 applying the FCC's proxy prices. As this experience

already shows, the FCC's proxies and the impeDdinl deadUnes imposed by the Act simply put

. inexorable pressure on the parties and the States to treat the FCC's Nles as the presumptive

terms for the entire agreement.

As a result. if me Nles arc not stayed pendiDI review. GTE will be left with two

uninviting alternatives. GTE may eater into -privately aeaOliated- apeementS whose terms ~,

in reality, c1ietatee1 by the Commi$$i~'s tules. or it may wait to have similir terms imposed on

it by~ commissioDS actiDI pursuant to the FCC's dittII. In the event some of the Nles are

later struCk clown, GTE will have lost forever the oppO~ty to Delotiate with competing

carriers free from the inf1ue~ of the Commission'S unauthorized set of presumptive terms.

13 For example.) arbitrations with AT&T in vinually all GTE States must be resolved by
December 12. 1996. ~ McLeod Alf.• Ex. 2.
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The loss of such bargaining oppommities in itself constitutes a classic form of irreparable injury °

~ CarsoD vo.. Amcrican Brands. Inc., 450 U.S. 79, 87..88 & 0.14 (1981) (loss of opportUnity

to compromise Title \'IT claims on mutually agreeable terms as preferred by Congress is

irreparable); Local .Division 732. Amaliamated Transit Union AFt-CIC vo MetrQpohtan Atlanta

Rapid Transit hum., 519 F. Supp. 498, SOO (N.D. Ga. 1981) (lost bargaining oppommities

constitute harm of an irreparable nature). vacated on other KJ'Ounds, 667 F.2d 1327 (11th "cir.

1982).

If the current rules are overtumecl. moreover, it will not be possible to UDdo the harm

to GTE. Even if it miaht be possible to reopen DeI0tiatiODS, it would be impracticable, if not

impossible, to Wldo the effects the Commission's order will have on scores of agreements

De,otiated or arbittated UDder its shadow. Once apeemems dictated by the rules are in place,

companies will saw:mre a ranae of busiDess plans UOUDd those apeemems. S= Affidavit of

Barry w. Paulson C'Pau1son Aft.") " 5-7 (attacbed to loa Motion at Tab E). Customer

expectations UDder DeW service arraDIements similarly will solidify. 0Dce these cbanaes take

place. it will not be possible for panies simply to scrap worJdDa arraDIements to go back to

square ODe UDder a DeW set of rules.

B. Tbe C......', Rules aDd Pric:IaI Staad.r. wm Result ill a SubstUtial
and Irremediable Loa of Customers, GoodwID ad KeYeaue.

As soon as it becomes effective. the DatioDll priciq regime promulaated by the

Commission will beIin subsidizing competiton at GTE's expense. tbereby causing GTE to suffer

irmnediable losses in customers, .Ioodwill and reveDUe. As outlined above, the Commission's

pricing regime systematic:ally requires incumbents to offer requestiDc carriers prices below actual

costs. The Commission's nl1es will thus artifICially allow entry by competitors whose own

inefficiencies will 'be, in effect, subsidized by below-eost pricing. ~ Affidavit of Orville D.
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Fulp ("Fulp Aft. -)., S (attaChed at Tab C). The result will necessarily be a loss of customers

and revenue unrelated to efficient competition. and such losses will be effectively impossible for

GTE to recapture. ~ Affidavit of Donald M. Perry ("Perry Aft. -) " 6-9 (anacbec1 at Tab D).

The default proxy prices the Commission has set for unbundled loops and switching

ensure that GTE cannot come anywhere close to recovering its "total element long run

incremental costs" for loops and switching, even where the TELRlC amounts for those elements

are calculated purely according to the FCC's own chosen methodology, ancl even when no

additional allocation of joint aDd common cosu is included. Ss Supp. Trimble Aff. " 6. 12 -

19 (aaached at Tab B).

Competitors that obtain access to unbUDdled loops aDd switchinl at anything approachin&

tile Commission's artificial prices will be able to offer local service at a substamial discOUDl
.

from GTE's rates, thereby eDSUrinI mat GTE will suffer a lOIS in market share.. This artificial

advamage will be particularly keen for numerous competiDa carriers that already have certain

facilities, such as switches. in pllce. S. Fu1p Atf. " 5-10, 14. Such competitors are well-

poised to take immediate advantage of me Commission's price subsidies. particularly in urban

areas where mey can rapidly wiD over lower-cost, biper-profit eustomm. ~ isla. " 8-9, 14.

The demand for local service is such tbat a rival wbo offers~ a sliIht cliscount from an

incumbent's races can cause die iDcumbem to suffer a substanri'l loss in market share. ~

Perry ~. l' 6-7. Taken lOJetber, the" Commjssion's various below<ost pricina rules will

result in substamial aDd rapic110sses of market sl1m for GTE, m1 the losses resulting from this
•.

subsidized competition will be perma.oeDt. sm.isL 11 8-9.

In addition to the number of lost subscribers, incumbent LECs like GTE will suffer

noDqUlDtifJable iDj'¥Y to QIStoIDer loodwill as a result of the Commission's order. The
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Commission's pri~inJ rules will anificially subsidize rivals aDd allow them to unQet"Cut an

incumbent's prices even if they cannot provide-any greater efficiencies. ~ Fulp Aft. 1 5. The

new competitors' ability to offer lower rates, in rom, will seriously harm the incumbent's

reputation and customer goodwill since customers will naturally perceive higher prices as a sign

of inefficiency. Such unrecoverable losses of goodwill are routinely recognized as a form of

irreparable injury justifying a stay. s., LL, Multi-Cba1JPC1 TV Cable Co. v. Cbarlotresvjlle

Quality Cable QperatinC Co" 22 F.3d 546, 552 (4th Cir. 1994).1'

Finally, to the extent GTE begins providiDI services or access peudinJ appeal under

pricing standards that are later sauck down, GTE will iDcur substantial pet'lDlDent losses.

Obviously, as they lose customers to competitors who pay only the below<OSt prices set by the

Commission, iDcumbents such as GTE wUllose retail reveaues. .s. Peny Aft. , 9. Moreover.

there will be DO way to obtain redress for such losses, siDee neither tbe competing carrim nor

the Commission likely could be required to make GTE whole even if die lUles are later strUCk

. down. The threat of such unrecoverable eccmomic loss CODStitutes irrepuabIe harm justifying

a stay peDding judicial review. .s., u.., 11m EJec. Com.. IF. v. ChcJkc, 28 F.3d 1466.

1473 (8thCir. 1994); MliwJ!emrrincCo. v.lmI, 82SF.2d 1220, 1226-29 (8thCir. 1987).

m. A STAY PENDING JUDICIAL REVIEW WILL NOT IIAltM OTHER
PARTIES AND WILL SERVE THE PUBLIC INTEREST.

A stay will cause 110 bum to other parties for the simple reason tbat me FCC's rules are

not ueecsecs for me ausition to local competition UDder the Act. As Conpess envisiooed,

competitive entry imo local~ will proceed on schedule through private Degotiations and

I' ~ 11m Jlasjcompur.er Corp. v. Scott, 973 F.2d S07, S12 (6th Cir. 1992) (wThe loss of
customer goodwill ,often amOUDlS to irreparable injury because me cSam'ges flowiD& from such
losses are difficult to compute. W).
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state arbitratioas even without those rules. Moreover, if the rules are Ultimately upheld.

agreements can-be readily modified to comply with the Commission's prescribed national rules.

Thus, if this Court grants a stay, American consumers will receive the benefits of local

competition consistent with the Statutory deadlines and the goal of promoting economically sound

investment and entry.

For that very reason, many private negotiations have already gone forward and many

were nearing completion when the Commission announced its rules. The bulk of the work of

creating local competition can thus be achieved by private parties. Indeed, it would be ironic

for potential entrants to argue that any delay in the Commission's relUlatioDS will banD them,

when the paramount emphasis in the Act was to allow private negotiations to create the new

market in local telephony larJely unfeaered by detailed federal regulations.
, .

For similar reasons, the public inlerest in achieVing the .rapid and efficient introcluctiOD

of competition in the local excbaDJe will best be furthered by a stay pendiDa judicial review.

Privately negotiated agreemems backed by arbitrations are the key mecbanism COIigress chose

to facilitate the growth of local competition. aDd negotiations will continue under a stay. All

sides to these nel0tiatiODS bave iJ;IceDtives to proceed and conclude apeemems UDder the A,ct.

New emrants will push forward to take advamaae of opportunities in the local exchange market

while incumbent LEes will WIDl to ,earn fair compeDS&tion for iDrercoDDeCtion amngements

required UDder me At;t. A stay is thus entirely consistent with me public interest. since the

system for creatinI loc:al competition UDder the Act can go forward whether or not the
.

Commiuion's rules are in place. If a stay is denied. however, there is a substantial risk that

progress toward competition will be gravely impaired due to the false start created by the
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Commis.sion's unI~wful rules aDd their immediate destructive effect on the SYStem of free,

private negotia'poD that Congress built into the Act.

CONCLUSION

For the fore,oing reasons, this Coun should stay the effectiveness of the Commission's

First Repon and Order in its entirety pending disposition of GTE's petition for review. At a

minimum, the Court should stay the effectiveness of the priciD.& provisions in the Commission's

Nics. ii 51.501-51.515. 51.601-51.611. 51.701-51.717. The Court should also expedite

judicial review, so that any delay to the developmem of competition caused by the FCC's false

Start is minimized.
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(b) Except u prcrvjded tD eee:t10Dl %23
thro~ 22'7 of tbJI title. mel_Yeo &Dd MCticm
332 of thiI title. aDd IUbJect to the P!'OViIloDI of
IeCt10D aOl of tbJI title aDd m!lcb&Pter V-A of
thiI chapter. DOtbmI tD tbiI cb&Pter Ih&11 be
ccmstrued to apPl1 or to 11ft the Commtaton
JuriId1ctton with rspec:t to (1) cJ:w'Ie&. c)·...fJ.

rattom. znacttcea. Ier'ViceI, 1acWtles. or reaula·
tiODI for or m=zmecticm wtth tDtrutate cam­
lDuntcation aerYice by Wire or radio of IZ1)' carri·
er. or (2) &n1 came: eDl'&CedtD tDteratat.e or
forei&D camm1mtClt1on 101e17 throuP Phn1c&1
carmectton with tbe facD1U. of another carrier
DOt directl1 or JDdlrectJ7 ccmtroDtnr or caD­
t1'Ol1ed b1. or UDder d1rect or IDd1rect common
ccmtrol With IUCh camer. or ca> UIJ carrier eD­
IU'ed tD mterlt&t.e or foreiSD' c:omm1mtcation
101ely tbrouch cazmec:ttcm b, radio. or by Wire
me! radio. With fadUtl-. located m aD adJotD­
me State or m Caneda or l4ez1co (wbere they
adJom the State mwhicb the can1er is dome
bumlell). of &DOthe: camel DOt dIIectJ:r or in­
d!rectl:r CODtrolUDI or ccmtroDecS b1. or UDder
direct or iDdU'ec:t cammon control w1th aucb
canier. or (4)~ carrier U) which c1&UIe (2) or
clau.e (3) of tbJa IUbn~onwould be appUcable
except for tumt.btnrm~ mobSle radio
c:omm1mtcaticm Mnice or radio cammUDlcatioD
Ien1ce to mobile ltattODI aD 1aDd fthiCla in
canada or KuIco: acept that .c:ttcma 201 U)

205 of tbiI title IhaJl. except u otbenrile pr0­
Wled therein. ~b' to camas delcrfbed in
clauses (2). (3). aDd (4) of t.hta mbRctlcm.







rier ma!yrovide for~ coUocati~ ~ the local a:ehs.
carrier ciemonatrates to the State CD!T'Im,lClon that phyalcal col.
location is not practical for tAChnica' reason. or becaUM of
lpace limitationa.
(ei) lM!'t.EWENTATION.-

(1) IN GENEJW,..-Within 6 mcmtha after the date of en&e:t.
ment of the Telecommunications At:t of 1996, the Commj..ian
shall complete all aetiona necessary to establish regulations to
implement the requirements of tbia IeCtion.

(2) AcCESS STANDABDS.-ln~ what nuwork ele­
menu ahould be made available for ;:nu'POMI of subsection
(cX3), the Commiuion Iha1l cauid.er. at a minimum, wheth.
er-

(A) accea to Iuch network elements u are proprietary
in Datuft is Dec I liar)"; aDd

(B) the Wlure to~ 'eee•• to NCb Detwork ele­
menta would impair tDe ability of the telecommunicationa
carrier I.kine acc!l' tD prcmae the aeniceI that it leeks
tD offer.
(3) PkESEi(llATION OF STATE .ACC:I'SS JIEGt1LATlONS.-In pre­

IClibiDI and afarc:iDI ~ticml to implement the require­
menta of tbiI aecticm, the Commiuicm ahall DDt preclude the
cforceme:Dt of my racWaticm. order. or policy of a State com·
m;mcm tbat-

(A) .,gbU,b- aeen. aDd intercI:mDectio ablipticma
or local ...,.n'np camera:

CB) it ClDD.UteDt with the nquirementa of thia NCtion;
aDd

(C) does Dat .w.ta:Atially pzefer&t implementation of
the raquiftmelltl of thiI MCtiaD IDd the purpa... of tbia

(e)~GAmmas'rRATlON.-
(1) CoMMTSSJON Atn'BOJUTY .um JUJUSDIC'l'ION.-The Com­

m;uion ahaIl create or dnjpaate ODe or more impartial entities
tD arimini.. te1ecommUDicaticmaD~ ·ud to make
such Dumbers ,"nable em an equitable buiI. The Commiuion
aha1l haft adusift juri.IdictiOn emir thoM porticma of the
North Americ:aJ1 Nu.mberiDI P1aD that pertain to the United
8taWI.N~ in tbia ph aba1l preclude the Commia­
IiaD from de1ep.tiDr to =l~mjUjODaor other entities all
or _, portiOD of suCh juri.IclictiGD

(2) Cosrs.-Tbe caIt of -..blj,bine telecommunications
DUJ:D.bciDra~ arJ'aDPIDeDti and Dumber port­
ability Ibill be bome by aU talM:ommUDicatioDa carriers em a
ea~y Deutral buia u determiDed by the Commission.
(f) EuMPnONS. SUsPENsJONS. AND )4ODD'lCATlONS.-

(1) EnvPnON PO. Cl:ZfAJN atJIA1. 'l'ELEPHONE COteA-
HD:8.-"

CA) EnvPnoN.-Sub.ec:tiaD (c) of thia Jectirm aball
DDt apply to a rural~ CDlDpmy UDtil (i) IUCh com­
paDy baa recIi"fecl • bema fide~ for intereazmectirm.
~. or Detwork elemema, uicl Ui) the State cammiJ..
IiaD cletermiDel (under~ CB» that sw::h n­
quat is Dot UDGuly CDDOirW:an, -b\u'Qenaome. it tech-







communications c:amer or carriers without reprd to the
standards set forth in subsections (b) and (c) of section 251.
The agreement shall include a detaile<i schedule of itemued
chartes for interCOnnection and each aemee or network ele­
ment included in the agreement. The qreement. including any
interconnection qreement negotiated before the date of enact·
ment of the Telecommunications M:t of 1996. shall be submit­
ted ~ the State commission under subaection (e) of this sec­
tion.

(2) MEnlATZON.-ADy party neaotiatiDr an aereement
under this MCtion may, at aDy paint in the necotiation. uk a
State commi..ion to participate ill the neptiation and to medi­
ate my cWrerences ariainI in the course of the necotiation.
(b> AGREEMEN"l'S AJuuVEI) AT 'rHBoUGH ColllJ'tn,SOaY ADITRA­

nON.-
(1) ARBrrBATlON.-DurinI the period from the 135tb to the

160tb day <mcl~> after the ute em wbich an incumbent
local aehwnp carrier receives a request far DeJOtiation under
thia ACtion, the carrier or aDy ather party to the l1eJ'C1tiation
may petiticm a State commiuion to arbitrate any open wuest

(2) DtJTy OF P£11f10NEJL,-
CA) A party that petitiOZll • State crnnminiou under

parqraph (1) shall. at the WD~ time u it submitl the pe­
titian. prcmcie the State cmnmjllicm all relevant docu­
mentation concernir&l-

(i) the ~l"ftd iuueI;
(n) the poetion of each of the parties with respect

to thaM iuues; md
(iii) my other iuue diIcuued. aDd reIOl'geC! by the

parties.
CB> A party petiticminr a State commiuion under

parqraph (1) Ihall provide a copy of the petition and any
documeDtaticm to the other party or parties DOt later thaD
the cia)' on which the State c:ommiuion recei... the peti-
tion. .
(3) 0PP0RrUNn'Y TO RESPOND.-A DOIl-petition.i.nl party to

a neptiaticm UDder this aecticm may respond to the other par­
tY. petition and. pnrricie such additioD&1 information u it
wishes within 25 clays after the State commiuion receives the
petition.

(4) AcTlON BY ftATE COMMlSStON.-
(A) The State commiuiaD aba1llimit ita cmWderation

of aD)' petition under parqrapb (1) <aDd any responae
t.beI"etD> to the iuues Nt forth in the petition aDd in the
,.~. if &I1Y. fileci under puqraph (3).

(11.> The- State commj1lion may require the petitioninr
party aDd the respcmc!iDc party too prcmde IUCh iDf'onna­
tiem u may be necel.UY far the State c:ommiuion to rucl1
• dec:i'ian em the umuolwd iuues. If aDY party refwIa or
faila ~D&bly to rapoDG OIl a timely buiI to any rea­
1GDAb1e nquest from the State cammi..ion. then the State
commiuiem may procwecl em the buia or the best iDforma­
tioD • ..nable to it from wbatrfW IO\U'Ce deri.eci.





(i) to preclude a.rra.ngements that &Bord the mu­
tual recovery of costs tbroUlh the offsetting of reci~

rocaJ obliptions. ine1ud.i.n.i lJT'anIements that waive
mutual recovery (such ubill-and-keep &.%T'&I1Iements):
or

(ll) to authorize the Commilljcm or any State cern­
mission to enpfe in any rate regulation proceeding to
eswlish with pa.rticularity the additional COSts of
transporting or terminating calls. or to require car­
riers ~ maintain records with respect to the addi­
tional COItI of such calls.

(3) WHOT FSA1.E PJUCES FOR TELECOIOroNlCATIONS SERV.
lCES.-For the purpoMI of MCtion 2S1(cX4), a State commis­
sion shall determine wholeaale rates on the bui.I of retail rates
cbarpd to aubKribers for the telecommw1ication.a service re­
quested, ezclu~ the portion thereof attributable to any mar­
katiDl. billina. collectiOn. and other COItI that will be avoided
by the local ncbwnp c:anier.
(e) APPROVAl. BY STATE COMMJSSION.-

(1) APPaOVAl. UQUIRED.-a\ny inten:annection qreement
adapted by necotiation or arbitration aba1l be submitted for a~
proval to the State commjpjan. A State commi..ion to which
an qNemem ia wbmittecl aba1l applo,e or reject the agree­
ment. with written bdiDp u to aDI deficiencies.

(2) GJtOUN'DS Foa ~ON.-The State commjpjon may
only reject- . .

(A) aD acr-ment (or any portion thereof) adopted by
Dq'Otiation under aubMdion Ca) if it fiDda that-

(i) the &I1"MmeDt (or portion thereof) diacrimi­
D&CeI apiD.It a telecommtmicatiaDI carrier DOt a party
to the aar-ment; or

. (ll) tM implementation of Reb qreement or por­
tion is DOt col1.lUtent with the public interest. conven­
ieee, aDd neceuity; or
(B) aD &p'IeIDClt Cor any particm thereof) adopted by

arbitration UDder IUbMCticm CD) if it fiDd.I that the agree­
ment does DOt meet the nquiremetl of section 251, in­
cludiDc the recu1aticms~ by the Commjuion pur­
suant to -=tim 251. or the ItaDdaniI ..t forth in sub­
MCticm Cd) of thilleCtioD.
(3) PREsDvATJON OF Atn'Hoam.-Natwithaundjnl para­=:rf (2). but subject to MCtian 253. DOthinI in thia section
J Dr"Ohibit a State commj,man &om atabli1bjnl or Wart-

iDe other~~u of State law in ita rmew of an qree­
mmt. iDcludi.DI requir'inl campliwnee with iDtrutate tel..
cammuniC:8tiODa ..mce quality ItaDdarda or requiremenu.

(4) SCHmULE lOR DECJSJON.-If the State mmmi'lion does
•DOt act to &1'J'I'O." or reject the qnemmt within 90 daya after
mbmiuicm by the parties of an qnemmt adapted by nqotia­
ticm UDder lUbHctian (a). or within 30 daya after aubmiaaion
by the parties of aD~ aGopted by arbitration unGer
lUbMctioD (b). the qreemclt aba1l be cleelMd applo'ed. No
State court aha1l haft jurildieticm to IV'" the aeticm of a



State COmnusslCm in apptutm, or rejec:ti.ng an qreement
uncier this .ec:tion.

(5) COMMISSION TO Ar:'r IF STATE WILL NOT Aer.-If a State
commission fails to act to c::any out its responsibility uncier this
seetion in any proc:eeding or other matter uncier this section.
then the Commission shall iasue an anier preempti::l.i the State
commission's jurisdiction of that prvc:eed.iDr or matter within
90 ciays aAer beinI notified (or takiDe DOUce) of such failure.
and shall auume the 1'eSp'"sjbility of the State commission
under this section with res~ to the pl1Xeedine or matter and
act for the State commjuicm. .

(6) REvIEw or STATE COMMJSSION ACTJONS.-In a cue in
. which a State £aila to act u a.cribed ill parqraph (5), the

Foe....une by the Commjuicm UDder such parqraph and any
JUc:iicial I"e"'iew 0( the Commjuicm'. .cticm. 8ball be the uclu­
eve remec:iies for a State eammjuicm'. fanure to act. In any
cue in which a Staie mrnmjnjnn mek- a determination
under this aecticm., aDy party~ by .uch cle~rmiDation
may briDI an acticm ill all appiopliate Federal district court to
determine whether the lCleellM'lJt or ItateJDat meetI the re-

o ents or JeCticm 251 aDd this ""dim
~TEMEN'1"Sor GENaALLTAVAn"'Btl: TaMs.-

(1) IN GENEJW---A 1W1 caperatiDr CDIIlPUY may prepare
aile! file with • State "",,",j__o. ItIItcnent of the terms aDd
coDditiODI tbat. web CIIIIlpuly jWiWf.uy alren within that
State to comply with the reqaizWrMDtI at" MCtiem 251 ad the
rwcu1atioDl tbereuDder aDd the stand•• app1ic:ahle under
tbiI IeCtioD.

(2) !TAft COMMleil'")N uvaw.--A State cammiuion may
DDt appIo,e web ntement ms'_ such atatement complies
with IUbaec:tiOD (el) at'thia eKti_ aDe! MCtion 251 &Dc! the ree­
ulatiODa thereuDder. Ezcept u prorided in aection 253, notbiDc
ill thia aection Iha11 pnabibit a State annmjeeion from utah­
U.hine or eDforciDl ather nquiJementa or State la... in its re­
Yin' Of IUCh statement. iltcbvtinC nqairiDc compliance with
iZltrutate telecODmllmj""tiQDI 8eI"'rice quality ataDclarda or re­
~tI.

(8) SCHI:DtJLE rca av1&W.-'rbe State cmnmjuion to
which a~t it lUbmitted Iha1l, _ later t.baD 60 days
after U. date of mchlUNnjesji......

(A) CDlDpIete tbI I.'" of mc:h J*aWment UDcler para­
&mPh (2) <iDcludmc uq ftCIIUideratiaD tbeNaf), unless* aubmittiDc c:anier ..- to all .....Rem of the period.
far mch rrriew; or

(B) permit mch .........t to tab effect.
(4) Aul'Hoam 10 CONiDml avaw.-Pazqraph (3) aba1l

not pnc1w1e tbI State anmjajaa from caatinuiDc to miew
a mt8mmt that baa bem permitted to tab .tfect UDder sub­
parqrapb (B) of mch~ ar f.ram~ or ciiI-
appzv,iDc such atateme:Dt maier-pcqrapb (2). .

(5) Dt.nT 10 NEGO'l'1A1S MOT MiilClillil.-The IUb!nj.lian or
~1'I'Vft1 or a statement 1IZIder tbiI IUbMcticm aba1l nat relieve
a Bell operatmc CDlDpaDy fll ita Gut1 ~ -evtWe the terms and

,conditiona of an aczwme'Dt UDder MCticm 251.



(g) CONSOLIDATION OF STATE PROCEEDINCiS.-Where not incon­
sistent with the requirements of this At:t. a State commission may.
tD the extent practical. consolidate proceedinp under sections
214(e). 251m, 253. and this section in order tD reduee administra­
tive burdens on telecommunications carriers. other parties to the
proceecii.np. and the State c:ammiuion in c:arryiD& out its respon­
sibilities under this At:t.

(h) FILING REQt1IRED.-A State commission sball make a copy
of eaeb qreement appr'O\'ed UDder subsection (e) and each state­
ment approved under subsection (f) available for public inspection
and c:opyinc wit:hi.n 10 ciays after the qrwement or atatement is ap­
proved. The State c:ammiuion may cbarp a reuonable and non­
discriminatory fee to the parties to the qreement Of to the party
filiDI·tbe statement to cmef the coati of applofilll and filini sueb
qreement or statement.

(i) AV.tUI.ABILrrY TO 0'rHD TELEcolOfUNIcATJONS CAJtJt.IDS.­
A local nrbanp carrier ahall make aftilable my interconnection,
Mnice, or DetWork element pnrrid.ed under an qreement approved
under t.biI aecticm to which it is a party to any ather requestinl
wec:ommunicationa camer upon the &&me termI and conditions as
tbDM provided in the qreement.

(j) DEFDm10N OF lNC'OIGENr LocAL ExCHANGE CA.RJUEJt.-For
pw poNS of t.biI HCtion, the term -mcum.bent local ncbanp car­
rier" baa the me'ninc pr'O"ided in MCticm 251Ch).
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